Buffalo Law Review
Volume 30

Number 2

Article 6

4-1-1981

Liability for Injuries to Offenders Sentenced to Community Service
Gary Alan Carleton

Follow this and additional works at: https://digitalcommons.law.buffalo.edu/buffalolawreview
Part of the Torts Commons

Recommended Citation
Gary A. Carleton, Liability for Injuries to Offenders Sentenced to Community Service, 30 Buff. L. Rev. 387
(1981).
Available at: https://digitalcommons.law.buffalo.edu/buffalolawreview/vol30/iss2/6

This Comment is brought to you for free and open access by the Law Journals at Digital Commons @ University at
Buffalo School of Law. It has been accepted for inclusion in Buffalo Law Review by an authorized editor of Digital
Commons @ University at Buffalo School of Law. For more information, please contact lawscholar@buffalo.edu.

LIABILITY FOR INJURIES TO OFFENDERS SENTENCED TO
COMMUNITY SERVICEt
INTRODUCTION

Community service sentencing is one of several sentencing innovations begun in the United States and other countries' in the
last fifteen years. Offenders sentenced under the program are
placed in unpaid positions with private and public nonprofit or tax
supported agencies to work a specified number of hours within a
given time limit. Though variations exist,2 this Comment will focus
on those programs where the offender has been convicted of an
offense, and is doing this work as a court sanctioned sentence alternative, or as a condition of probation.
Community service programs provide an alternative for judges
who may consider incarceration to be too harsh, probation too lenient, or a fine as too severe an economic burden on the offender and
family. In a community service program, the offender continues to
live at home. The schedule established to perform the service is
designed to not interfere with employment or outstanding family
t The author is a member of the Advisory Committee of the Community Service
Program of Suffolk County, New York. He was previously employed by the Community
Service Alternatives Program-Volunteer Bureau of Alameda County, California, and has
also served as a consultant for Alternative Assignment Project 20 in San Francisco,
California. These experiences serve as a basis for some of the observations made in this
Comment.
1. In 1973, for example, the United Kingdom began experimental community service
sentencing programs in six locations. Due to the perceived success of the programs, they

were expanded throughout the United Kingdom in 1975. See Newton, Alternatives to Imprisonment:Day Fines, Community Service Orders, and Restitution, 8 CRIME AND DEmNQUENCY LITERATURE (Mar. 1976) 109, 117-19.
2. Other types of programs, such as pretrial diversion and restitution programs, are
beyond the scope of this Comment. An offender in a pre-trial diversion program performs
community service to avoid prosecution. Thus, the offender, not having been convicted of an
offense, does not have a legal obligation to perform the service. Restitution programs are
both pretrial and post conviction in nature. They usually involve monetary repayment to
the victim.
Under both of these variations, the legal relationships between all interested parties vary
significantly from those that exist under conditions where the offender has been convicted
and is working for no pay. For that reason, they are excluded from discussion in this
Comment.
An "offense" is considered to be any infraction, traffic violation, misdemeanor, or felony.
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obligations. This alternative allows the offender to pay for the offense while providing a service to the community without the adverse effects of traditional sentences.3
While it is difficult to determine the total number of programs
in existence, primarily due to their small size and inconspicuous
nature, the information available shows a tremendous recent
growth. California, which began its first program in 1966, now has
forty programs operating in twenty-eight counties.5
Liability for injury to an offender resulting from a community
service assignment is a major concern. Two main areas of consideration regarding liability coverage are medical expense coverage for
an offender injured while performing service, and disability coverage for an offender disabled as a result of community service. Examination of the issue of liability encompasses not only legal
problems, but also analysis of the current procedures used for
resolving liability disputes.6 In addition to discussing these
problems, this Comment will also propose recommendations for
the further development of community service programs in the
7
field of liability.

I.

DISABLITY COVERAGE FOR INJURY TO OFFENDER
PERFORMING COMMUNITY SERVICE SENTENCE

MEDICAL AND

Because performance of community service as a sentence is
relatively new, many preexisting statutes that define offenders'
rights and obligations for standard sentences, such as incarceration
and probation, do not expressly include those offenders sentenced
to community service. Consequently, one recurring problem in3. See generally M. HARRIS, COMMUNITY SERVICE BY OFFENDERS (U.S. DEP'T OF JUSTICE,
NAT'L INSTITUTE OF CORRECTIONS, 1979).

4. The Volunteer Bureau of Alameda County, Community Service Alternatives Program (477 15th St. Suite 304, Oakland, CA 94612).
5. The California League of Alternative Service Programs, 1980 Annual Report (limited
publication on file in CLASP library, c/o Volunteer Bureau of Alameda County, 477 15th
St., Suite 304, Oakland, CA 94612) [hereinafter cited as Annual Report] lists thirty-nine
programs. This organization is composed of representatives of participating community service sentencing programs in California. Some of these programs are among the most well
developed in the country. The fortieth program is located in Placer County; it was reactivated in late 1980. County of Placer, Board of Supervisors, Res. 80-490, Ord. 48 (1980).
6. Examples of procedures used by community service sentencing programs to reduce
the risk of offender injury are also provided. See text accompanying notes 56-60 infra.
7. The scope of analysis has been limited to New York and California. When appropriate, however, materials from other jurisdictions are discussed.
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volves determining the community service offender's rights and obligations under the existing statutory schemes, since liability for
the offender's injuries will depend on how the offender's role is defined. Application ' of most standard statutory definitions such as
"volunteer," "convict," or "employee," will require strict examination and, where possible, inquiry into legislative intent. This analysis also requires an understanding of the offender's relationship
with the court, probation department, volunteer agency, and those
served by the volunteer agency.
A.

Current Legal Standing

Workers' compensation is a major source of coverage for injuries resulting from a person's work for an employer.' New York,
however, makes an exemption from coverage available for educational, charitable, and religious institutions employing certain
types of workers." In both New York and California, there are no
8. Under New York Worker's Compensation Law, an employee who is injured while on
the job is entitled to weekly cash benefits based on degree of disability and weekly salary,
and to all necessary medical care arising out of such injury:
Weekly cash benefits for total disability equal two-thirds (2/3) of the wages lost
because of the disability (based on the average weekly wages during the year just
before the injury) but the maximum benefits are. . . $215 for injuries sustained
on or after January 1, 1979; and up to $105 for partial disability ....
Necessary
medical care is provided regardless of the length of disability.
NEW YORK WORKERS' COMPENSATION BOARD, ON THE JOB INQUIRY 4 (pamphlet, July 1978).

Payment for these benefits comes from the employer, if self-insured, or from the employer's
workers' compensation insurance company. Id. at 2-3.
9. N.Y. WORK. Comp. LAW § 3 (1), gr. 18 (McKinney Supp. 1981-1982) excludes from
coverage,
persons engaged in a teaching or nonmanual capacity in or for a religious, charitable or educational institution . . . . The terms "religious, charitable or educational institution" mean a corporation, unincorporated association, community
chest, fund or foundation organized and operated exclusively for religious, charitable or educational purposes, no part of the net earnings of which inure to the
benefit of any private shareholder or individual.
In 1929, when this section was first added to the Workmen's Compensation Law (as it
was called until 1978), it had also excluded clerical workers in such institutions from coverage. 1929 N.Y. Laws, ch. 702. In 1937, the section was amended by dropping "clerical" from
the list of exclusions, thereby covering clerical workers in these institutions, to the degree
clerical workers are covered in other institutions. 1937 N.Y. Laws, ch. 251.
It is clear from the legislative history, that when first enacted, the legislators and other
supporters had not considered the impact of the legislation on those persons who worked
part time for one of these organizations, and full time at another occupation, whereby a
noncompensable injury while at the religious, charitable or educational institutions would
also jeopardize the person's full time occupation. This is pointed out by a letter from
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express provisions that include adult offenders doing community
service. Though the statutes of both states do have provisions for
covering juvenile offenders,10 they do not include similarly situated
adults. This legislative silence regarding adults was most likely an
omission, rather than an exclusion, since juvenile restitutional type
programs have been in operation longer and are more widespread
than the relatively new adult community service programs. Therefore, the legislatures probably would have included adults when
considering the concept of liability coverage for community service
sentences, had they been aware that such programs exist.11
Charles E. Treman, president of the Ithaca Trust Company, to the Honorable Franklin D.
Roosevelt, Governor of New York (Apr. 17, 1929), where in support of the bill, he states:
4. The custom in practically all educational institutions is to pay salaried employees full salary in case of injury incapacitating them and the change of policy
would not be gracefully accepted by those employees involved.
5. The nature of a teachers [sic] work is suck [sic] that in a large number of
cases where a laborer would be incapicated [sic] they continue their work and
therefore are not entitled to compensation ....
The case of the court-referred offender presents a unique problem. Since the offender is
"compensated" for the work by reduction of indebtedness, the continued compensation spoken of above would not continue if incapacitated. More important, however is that this
incapacitation could effect the offender's actual employment, thereby cutting off the offender's source of income.
While the section of the Worker's Compensation Law discussed above excludes these
institutions from mandatory coverage, group 19 of that same section states that those employments excluded by the previous section can be covered under the Workers' Compensation Law if the employer chooses to do so. N.Y. WORK. Comp. LAW § 3 (1), gr. 19 (McKinney
Supp. 1981-1982). Purely from an economic standpoint, it would seem that only large, well
funded institutions would choose to voluntarily cover themselves in this way, leaving the
smaller organizations with no coverage. No data, however, is available to support this assumption. For a further discussion of the importance of getting these smaller organizations
covered and involved in community service sentencing, see text accompanying note 61 infra.
10. In 1976, the New York definition of "employee" was expanded to include "an infant
rendering services for the public good as prescribed in section sevenhundred fifty-eight-a
[758-a] of the family court act." N.Y. WORK. Comp. LAW § 2 (4) (McKinney Supp. 19811982).
Likewise in California, juvenile traffic offenders or juvenile probationers engaged in rehabilitative work on public property and who are declared to be wards of the state will be
considered "employees" of the county for workers' compensation purposes if the county
Board of Supervisors passes a resolution approving the idea. CAL. LAB. CODE §§ 3364.55-.6
(West Supp. 1981).
11. In fact, at the time this Comment went to press, a bill had been drafted but not yet
introduced by New York State Assemblyman Melvin H. Miller that would include offenders
performing services for a public or not-for-profit corporation, association, institution or
agency under the definition of "employee" in the Worker's Compensation Law. Draft on file
in the office of New York State Assemblyman Melvin H. Miller, New York State Assembly,
Albany, New York.
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Where courts have found omissions in a statutory scheme, but
feel that the items omitted should have been included due to the
perceived intent of the legislature, they often have expanded the
classes to include them. 12 This is especially true in the area of innovative sentencing 3 and, accordingly, courts could expand the existing class of those covered to include adults doing community
service work. Proponents of this expansion would need to prove
either that the meaning of that section is expanded by some other
section of the act or that the act "considered in pari materia with
other acts, or with the legislative history of the subject matter, imports a different meaning.' 1 4 Since the legislative intent of workers' compensation laws is to shift the financial burden resulting
from physical injury from the employee to employer, regardless of
fault, courts have always liberally construed the workers' compensation law, securing coverage for the injured person whenever
appropriate. 5
Another way of covering adult offenders under existing law is
by matching their status with one of the other eligible classes in
the workers' compensation law. In determining eligibility as an
"employee," for example, courts have looked to two main components: whether sufficient compensation is given for services rendered,'" and whether there is a legitimate employer-employee rela12. Beauchene v. Synanon Foundation, Inc., 88 Cal. App. 3d 342, 151 Cal. Rptr. 796
(1979). In that case, Synanon Foundation, Inc., a private program, was sued as a result of
the escape of a person placed in their program by the probation department. Though such
private foundations were not expressly covered by government immunity law, the court expanded the notion of government immunity, holding.
[Synanon] concededly is not a "public entity or public employee" within the
meaning of section 845.8. But the same public policy that moved the Legislature
to immunize public release and rehabilitation programs from liability-to encourage such innovations in the interest of criminal justice-compels the conclusion that [Synanon's] private release and rehabilitation program owed no legal
duty to this appellant.
Id. at 348, 15 Cal. Rptr. at 799 (emphasis by court).
13. Id.
14. Leroy T. v. Workmen's Compensation Appeals Bd., 12 Cal. 3d 434, 438, 115 Cal.
Rptr. 761, 763, 525 P.2d 665, 667 (1974) (quoting 2A SANDs, STATUTES AMN STATUTORY CONSTaUCrION (4th ed. of SUTHERLArm, STATUTORY CONSTRUCTION, 1973) § 46.01 at 49).
15. See, e.g., Ellis Hospital v. Symonds, 96 Misc. 2d 643, 409 N.Y.S.2d 630 (Sup. Ct.
1978) (liberally construed); Wolfe v. Sibley Lindsay & Curr Co., 36 N.Y.2d 505, 330 N.E.2d
603, 369 N.Y.S.2d 637 (1975) (no fault).
16. According to the California Labor Code a person is not classified as an employee
when he is "performing voluntary service for a public agency or a private, nonprofit organization who receives no remunerationfor such services other than meals, transportation,
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relationship from the voluntary working arrangements that workers' compensation does not cover.
In analyzing sufficient compensation, the first requirement for
eligibility as an "employee," it seems apparent that those individuals performing community work, are not compensated for their services. However, reduction of indebtedness is a well recognized form
of consideration.18 Upon conviction of a violation or crime, an offender incurs a legal obligation of repayment of some type to the
community at large. Discharge of that legal obligation to the state
can take several forms. 19 In the case of a person being fined
$210.00 for accumulated parking tickets, the indebtedness is relieved by payment of $210.00. If given the option to do seventy
hours of community service work in lieu of monetary payment, this
too would be considered reduction of indebtedness. 0 Thus, the
performance of community service work should be sufficient consideration to fulfill the workers' compensation requirement.
The leading case in this area is Pruittv. Workmen's Compensation Appeals Board.2 In Pruitt,the court held that although no
wages were paid, and the prisoner involved received only cigarettes
for his work done voluntarily, the offender did receive sufficient
lodging, or reimbursement for incidental expenses." CAL. LAB. CODE § 3352(i) (West Supp.
1981) (emphasis added). In the New York statute, the general wording, and the particular
exclusion of "persons engaged in voluntary service not under contract of hire," seems to
indicate that compensation is necessary. N.Y. WORK. CoMrn. LAw § 3(1), gr. 18 (McKinney
Supp. 1981-1982).
17. See 65 N.Y. JUR. Workmen's Compensation § 113 (1969).
18. See generally W. HANNA, 2 CALIFORNIA LAW OF EMPLOYEE INJURIES AND WORKER'S
COMPENSATION § 3.02(2)(c) (2d Ed. 1970). It is also a probable source of income for federal
tax purposes. See, e.g., United States v. Kirby Lumber, 284 U.S. 1 (1931). No cases regarding community service as income have been discovered. In an analogous case, Tucker v.
Commissioner, 69 T.C. 675 (1978), the court held that money deducted directly from petitioner's paycheck to pay a fine resulting from an offense is still considered income. Petitioner in that case had violated New York's Taylor Law (N.Y. CIv. SERv. LAW §§ 200-14).
This resulted in the loss of two (2) days pay for each day petitioner illegally struck.
19. These include: fines, probation, incarceration, community service, or another alternative sentence.
20. Conversion from fines or incarceration to community service is usually done by
means of a conversion table (ratio). For example, in the case just given, $3.00 equals one
hour of community service. In California, the County Board of Supervisors sets the ratio.
Most ratios remain close to the minimum wage rate. Conversion from jail time is usually at
a rate of eight hours of community service for each day sentenced to jail. See generally
Annual Report, supra note 5.
21. 261 Cal. App. 2d 546, 68 Cal. Rptr. 12 (1968).
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consideration in the form of credit on his sentence time served.22
The court held this credit to be the "principal consideration" involved in meeting the statutory requirement.28
Despite the arguments presented above, the opinion of the Attorney General of California is that offenders performing community service are not employees due to lack of consideration.24 The
Attorney General distinguished Pruitt by incorrectly stating that:
[I]n Pruitt, ... the carton of cigarettes per day was sufficient nominal consideration and was the consideration which gave rise to the employer-employee relationship; that the credit on sentence time, though not the legal
considerationto support the employment contract, was as a practical matter
the reason the county jail inmate volunteered .... 25

The Attorney General then concluded that this type of "practical
matter" of reduction of sentence is "not the type of consideration
which would support an employment contract."2 The Attorney
General misread Pruitt,which held the cigarettes to be of "nominal value" and held that "the principal consideration. . was his
credit on sentence time plus an interlude release from jail confinement.

' 27

Thus, in Pruitt, the court did consider the reduction of

22. Id. at 552-53, 68 Cal. Rptr. at 16. In Pruitt,a county jail inmate who was loaned out
to the city (a third party) on a voluntary basis was held to be receiving valid consideration
pursuant to the workers' compensation requirement. Pruitt filed the application for workers'
compensation, naming the city as his employer, and later joined the county as a party defendant. The court held the city to be the sole employer. Id. at 554, 68 Cal. Rptr. at 17.
23. Id. at 552-53, 68 Cal. Rptr. at 16.
That is true notwithstanding that monetary consideration passing to the prisoner be nil and the other consideration from the direct beneficiary of the services (here a carton of cigarettes) be of nominal value.. .. [P]ayment of monetary wages is not a sine qua non of employment under workmen's compensation
law ....
T]he principal consideration passing to petitioner was his credit on
sentence time served plus an interlude release from jail confinement.

Id.
24. 61 Op. Att'y Gen. 265, 268 (Cal. 1978). Another reason cited by the Attorney General for denying the offenders' employee status was that "[t]he requisite control over their
work by the county to establish such a relationship appears to be absent." Id.
25. Id. at 269 (emphasis supplied by the Attorney General).
26. Id.
27. See Pruitt v. Workmen's Compensation Appeals Board, 261 Cal. App. 2d 546, 553,
68 Cal. Rptr. 12, 18 (1968). The Attorney General's opinion misstated the fact regarding the
receipt of cigarettes, where it stated that the offender received only one carton of cigarettes
per day. 61 Op. Att'y Gen. 265, 268 (Cal. 1978). In fact, the offender received only one
carton of cigarettes per week. Id. at 548, 68 Cal. Rptr. at 13. This difference may have been
significant in the formulation of the Attorney General's opinion. This becomes a question of
line drawing as to what is considered a significant and sufficient amount of consideration.
Here, the Attorney General overestimated by 500% (assuming a five day work week) the
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legal obligation through optional work as valid consideration.
The existence of an employer-employee relationship is the second requirement for eligibility as an "employee." To determine
whether the necessary relationship exists, courts apply the elements found to comprise an employer-employee relationship to the
individual circumstances. In New York, those elements include the
right of control, furnishing of equipment, right to fire, and the relative nature of the work. 28 The existence of any one element may be
sufficient to constitute the relationship."
Like employment contracts, the conditions of a community
service sentence are always set forth either in writing,30 or
amount of compensation Pruitt was receiving in the form of cigarettes. In 1981, a carton of
cigarettes sells for about $5.50.
28. Bedder v. Gambardella, 49 A.D.2d 968, 373 N.Y.S. 2d 690 (3d Dep't 1975).
29. Bianculli v. Times Square Stores, Inc., 34 A.D.2d 696, 309 N.Y.S.2d 542 (3d Dep't
1970).
30. County of Los Angeles, Voluntary Action Center, Referral Agreement Form,
76c669C-Prob. 1092-(rev. 10/76) - PS 5-77, reprinted in Harris,supra, note 3, at 64:
COURT REFERRAL COMMUNITY SERVICE PROGRAM AGREEMENT
After being advised by the court of the Court Referral Community Service, I
voluntarily agree to perform - hours of unpaid community services for a nonprofit agency. I agree to abide by the following conditions of the program:
1. A schedule will be arranged for me that is agreeable with me and with the
agency. This schedule will enable me to complete the work program prior to the
assigned "due date" (
). The schedule can only be altered with permission of the Voluntary Action Center/Volunteer Bureau or the non-profit agency
supervisor. Failure to comply with this schedule, i.e., no show or tardiness, will
result in termination of the assignment.
2. Should my contribution of services be unsatisfactory as assessed by the agency
representative or the Voluntary Action Center/Volunteer Bureau, the assignment will be terminated.
3. I understand that should I experience any difficulties or problems in performing the volunteer services to the assigned non-profit agency, I am to contact the
Voluntary Action Center/Volunteer Bureau for resolution of the problem.
4. I understand that the County of Los Angeles and the referred agency will not
be held responsible for any accident caused by me during the performance of
such volunteer work.
5. Additional Conditions:

I have read, or had read to me the conditions under which I will be assigned an
agency through the Court Referral Community Service Program and the conditions under which this assignment will be continued. I fully understand that my
failure to comply with the above conditions will result in the termination of this
assignment and the referral of this case back to the sentencing judge for appropriate disposition.
Signature of the Assignee
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presented orally to the offender. Typically, these provisions include an agreed upon work schedule. The offender is notified that
the work performed must be of a certain quality, and if the work
falls below that level, the offender may, in effect, be "fired" by being returned by the volunteer agency to the referral agency for replacement or to court for resentencing. In an agreement prearranged with the referral agency, the volunteer agency maintains
complete supervision of the procedure and the nature of the offender's work. This evidence of control maintained by the volunteer agency satisfies one of the requirements of an employer-employee relationship.
A review of case law, however, shows that courts are reluctant
to find this relationship. Community service sentencing programs
can be closely analogized in case law to programs where inmate
labor is "loaned out," or the inmate volunteers to work in exchange
for a reduction of sentence, which some courts state are not employment relationships. In an Oklahoma case, a jail inmate who
picked up garbage for the city to gain a speedier discharge of a
fine, was killed when the truck got into an accident.3 1 The mother
of the decedent was denied death benefits under workers' compen2
sation because the prisoner was not an employee of the city.
However, an Arizona case held that a prisoner injured while working for a nonprofit organization was an employee and entitled to
workers' compensation benefits 38 The court distinguished this case
from other prisoner work programs3" since the employer was a
third party to the correctional system, maintained complete control over the performance of the offender's tasks, and maintained
the right to fire.3 5 That same degree of control exists for most community service sentencing programs.
Witness and Title
Date
31. City of Clinton v. White Crow, 488 P.2d 1232 (Okla. 1971). See also Downey v.
Bituminous Casualty Corp., 349 So.2d 1153 (Ala. 1977) (prisoner killed while working for
highway department, workers' compensation denied).
32. Id.
33. Johnson v. Industrial Commission, 88 Ariz. 354, 356 P.2d 1021 (1960).
34. Id. at 357, 356 P.2d at 1023. The court distinguished Taylor v. Arkansas Light and
Power Co., 173 Ark. 868, 293 S.W. 1007 (1927), where a warden was sent out along with the
prisoner for constant supervision.
35. 88 Ariz. at 357-58, 356 P.2d at 1023. See Lonnie Hamilton v. Daniel International,
273 S.C. 409, 257 S.E.2d 157 (1979) (court held that prisoner who worked for private corporation, enjoyed same wages, and benefits as others in corporation, was an employee and
entitled to workers' compensation).
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In Pruitt, where a county jail inmate was loaned to a third
party, the court held that there was also a master and servant relationship and that workers' compensation benefits should follow8 6
The court also rejected the argument that extension of workers'
compensation was against public policy, noting that "[t]he Legislature deemed the benefits to the public [to be] worth the [insurance] premium-price. '37 Based on contract law, and analogous case
law, offenders who work for third parties that maintain significant
supervision over the offender will qualify under the employer-employee relationship for workers' compensation eligibility.
Where consideration, or an employer-employee relationship is
lacking, the offender is not considered an employee. It is, in fact,
the California Attorney General's opinion that the offenders are
not employees, but are instead "volunteers" under workers' compensation law." If considered volunteers for workers' compensation purposes, the volunteer agencies could still cover these offenders under workers' compensation law in the same manner that
regular volunteer workers are sometimes covered by their employers.39 However, even coverage of the offenders under the workers'
compensation term "volunteer" has come under attack, since offenders have a legal obligation to perform the work. A California
Workers' Compensation Appeals Judge has declared, off the bench,
that "people referred by the courts to do volunteer work as part of
a sentence are not volunteers in the true sense

. . .

and thus their

0
claim [for workers' compensation coverage] might be denied.'4
Though the function performed by the offender is traditionally performed by someone in a voluntary position, the offender's
legal obligation to perform work clearly reminds the offender that
the work is not being performed strictly out of "good will." How-

36. Pruitt v. Workmen's Compensation Appeals Board, 261 Cal. App. 2d 546, 552, 68
Cal. Rptr. 12, 16 (1968).

37. Id. at 553-54, 68 Cal. Rptr. at 16-17.
38. Though the term "volunteer" is used in both New York's and California's workers'
compensation law, it is not defined in either law.
39. See note 9 supra. This is accomplished by having the official representative of the
volunteer agency pass a resolution covering these volunteers as employees for workers' compensation purposes.
40. Los Angeles Daily Journal, Oct. 11, 1977, at 1, col. 4, paraphrasing Judge Richard
Younkin as he addressed a September 13, 1977 meeting of the Association of Court Referral
Programs (now called California League of Alternative Service Programs). Identical information available in Memo to Judith E. Buell, from Judith E. Buell, Deputy Probation Officer, Solano County California (October 15, 1977, unpublished).
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ever, the degree of legal obligation for assignment completion does
vary. In some traffic court jurisdictions where community service
sentencing programs exist, the violator has the option at any time
during the performance of the work obligation to end the community service sentence, and pay the balance of the fine. Therefore,
the obligation to work is still noncompulsory in some circustances.
B.

Current Practice

There is great disparity in the way community service programs have handled the issue of liability. Recent reports show that
few counties in California have passed resolutions providing workers' compensation coverage for court assignees to the fullest possible degree."" Programs in other counties depend on the volunteer
agency to provide all the necessary insurance. Even so, most of
these programs do not make coverage by the volunteer agency a
prerequisite to placement. 42 Still, most referral agencies are not indifferent to the liability issue. In the Alameda program though coverage for the offender is not required by the volunteer agency, an
agreement signed by each volunteer agency provides that the volunteer agency "will give serious consideration to providing insurance coverage . . . whenever possible."' Therefore, at least the
volunteer agencies are put on notice of the necessity for coverage.
Many volunteer agencies provide some type of coverage for
their regular volunteers. However, it is still unclear whether court
assigned volunteers are covered by those policies that cover regular
volunteers. In California, the Consortium for Human Services,
Inc.,44 a non-profit corporation that represents volunteer organiza41.

See note 5 supra.

42. For example, in six programs verification of insurance coverage is required before a
court referred person will be allowed to work for that agency. Four of the six programs

require only verbal verification, while two require that it be in writing. Fourteen of the
programs responding to the same questionnaire replied that placement with an agency was
not contingent on whether or not that agency had, coverage for the offender. The California
League of Alternative Service Programs, Insurance Questionaire Results, (1977) (unpublished, on file in CLASP library, see note 5 supra).
43. Volunteer Bureau of Alameda County, Memorandum of Agreement (December
1977), reprinted in HARMis, supra, note 3, at 83-87.
44. The Consortium was initially created as a funding mechanism of the California Coalition For Insurance Reform For Non-Profit Agencies. The Coalition, a lobby group for

nonprofit organizations, sponsors educational seminars for nonprofit administrators regarding insurance. Membership in the Consortium requires a $50.00 fee per nonprofit organization. 4 Alternative Sentences Nov. 1979, at 3 (newsletter of the California league of Alterna-
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tions, has been trying to develop a liability insurance policy for
volunteer agencies throughout the state. Although the initial policy

specifically excluded court referred volunteers,45 the California
League of Alternative Service Programs got involved in the negoti-

ations and was successful in getting court assignees included under
the same insurance plan.46
Some programs have opted to use liability waiver forms. 4 7 In
these programs, signing of the waiver is a prerequisite to participation in the program. Most waiver forms waive liability to the offender by governmental employees, the county, and the state. The
volunteer agency where the offender works is not included. Thus,
the waiver is intended to protect the appropriate governmental
units and their agents. Where the referral agency is an arm of the
probation department, or other governmental agency, the legal necessity of waiver is seriously questioned, since in both New York 48
and California,'4 9 any discretionary act carried out by a public em-

ployee is generally held immune from suit, thereby barring offenders from suit anyway. Where the referral agency is not a governmental agency"0 there is no immunity from suit,51 and a waiver
tive Service Programs, c/o Alternative Sentencing Program, Civic Center, Room 175, San
Rafael, CA 94903).
45. The insurance policy is with the Volunteers Insurance Service (VIS) which is administered by the Corporate Insurance Management Association (CIMA). Id. at 10.
46. Volunteer agencies wishing to use this policy must be members of the Consortium.
Id. at 3. Coverage that the Consortium considers adequate would cost each volunteer agency
$2.00 per volunteer. Interview with Jane Thomson, Director, Community Service Alternatives - Volunteer Bureau of Alameda County, CA (Feb. 9, 1981). See also 6 Alternative
Sentences Jan.-Feb. 1981, at 6 (newsletter of the California League of Alternative Service
Programs). The Earn-It program in Quincy, Massachusetts claims to cover its volunteer offenders using a CIMA insurance plan for "a little over $1.00/per worker." A. KLEIN, THDE
EARyuN-IT STORY 43 (Published by the National Institute For Sentencing Alternatives, Brandeis University 1980).
47. A typical waiver reads:
"I. waive any and all claims for accident or injury or compensation of any
nature growing out of said work as against said municipal court, its judges and
attaches, the above-named agencies, their officers, agents, and employees, the
County ...

or the State of California."

County of Alameda Court Referral Form, "Agreement of Defendant" section. The "abovenamed agencies" usually refers to the referral agency that makes the placement, and not to
the volunteer agency where the offender performs the work.
48. Teddy's Drive In, Inc. v. Cohen, 47 N.Y.2d 79, 390 N.E.2d 290, 416 N.Y.S.2d 782
(1979).
49. CAL. Gov'T CODE § 820.2 (West 1980).
50. A Voluntary Action Center (VAC), for example.
51. But cf. Beauchene v. Synanon Foundation, Inc., 88 Cal. App. 3d 342, 151 Cal. Rptr.
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may effectively safeguard the agency from suit.
The waiver can have other non-legal effects on the community
service program. For example, a waiver stated in absolute terms
can have varying impacts on offenders. For some, it serves as a
reminder or notice of government immunity. Others, who had
never considered the possibility of being injured, now have the issue brought to their attention. When this occurs, offenders at
times voice objections to the waiver. Insistence that the waiver be
signed may have the effect of reaffirming the offender's feelings of
being shuffled through a judicial system that is impersonal and unfair. Occasionally, in San Francisco's Project 20 program, when an
offender refuses to sign the waiver, the requirement is waived upon
special request to the presiding judge. In other programs, a refusal
to sign the waiver results in a person not participating in the program. In those cases where an injured offender might qualify for
workers' compensation, a waiver against such coverage is void in
New York, 52 California, 3 and most other states," so that the
waiver becomes even more misleading. In those programs where
the liability waiver form provides no further immunity, it would be
more beneficial to either drop the practice of having the offender
sign the waiver, or modify the waiver to make it less obtrusive and
more of a notice.55
II.

PLACEMENT AND PROCEDURAL METHODS TO REDUCE LIABLITY
RISKS

The lack of statutory law or formal insurance policies does not
mean that court referral programs ignore the possibility of offender
796 (1979) (privately run release program, sued as a result of a participant's escape, is entitled to the same immunity from liability as is granted to public release and rehabilitation
programs).
52. N.Y. WORK. Comp. LAw § 32 (McKinney 1965).
53. CAL. LAB. CODE § 2804 (West 1971).
54. P. GuRFEIN & T. STREF, LIAnILY IN CORRECTIONAL VOLUNTEER PROGRAMS: PLANNING FOR POTENTIAL PROBLEMS 26-35 (ABA NATIONAL VOLUNTEER PAROLE AIDE PROGRAM
1975).
55. The program in Sacramento, for example, has the offender sign a form of procedures and responsibilities. One part reads:
Please note: The Alternative Sentencing Procedures/Volunteer Bureau does not
provide insurance coverage for the volunteer while on assignment and the volunteer is advised to discuss insurance coverage with the agency involved.
Alternative Sentencing Procedures, Sacramento, CA, Offender Agreement Form (emphasis
in original).
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injuries. Freedom from injury is a desired result of any organization, regardless of the coverage provided. Therefore, many programs have devised placement and procedural methods to reduce
the risk of injury.
A basic way to reduce the risk of injury is to maintain a well
trained staff. Selection of the safest and most appropriate placement for an offender is one of the highest priorities of an interviewer. It requires thorough knowledge of the offender's background and interests, knowledge of the work available in the
various community service agencies, and skill to match these two
areas. This careful placement procedure requires preparation on
the part of the referral agency, but pays off by avoiding harm in
the first instance. 8
Certain court referral programs have excluded, as a matter of
policy, certain types of work that can be performed as community
service, because the jobs involve a high risk of injury. 57 This policy
is laudable and should be followed by more programs. An additional safeguard reviewed carefully by Project 20 in San Francisco
is the physical condition of the offender. Whenever there is a serious question regarding the health of an offender, the interviewer
receives permission from the offender to contact the offender's
physician.5 8 Refusal of this request usually makes the offender in56. An interviewer is generally responsible for interviewing, placing the offender, and
monitoring the offender's progress. This person should have an understanding of all of the
available placements, what each job entails, the amount of supervision provided, the background of the types of people an offender would be working with, and a feeling for the
environment generally. This is best accomplished by visiting each site, or even participating
in some of the activity on a short term basis. That background is essential for the next
stage: matching the offender to the agency. When interviewing an offender, the interviewer
should be cognizant of an offender's general attitude as well as basic physical attributes.
Age, weight; appearance of fitness, eyeglasses, limp, or other physical handicaps are obvious
signs for further investigation. An interviewer should also be looking for more subtle signs of
temporary or permanent health problems or behavioral abnormalities. Persistent coughs,
appearance of major scars, or even high tensions are signs that may require further inquiry
regarding health. An interviewer should be straightforward when questioning in this area,
and the offender should be made aware that these questions are asked in the offender's best
interests. A person who is either in bad health or is accident prone is someone who should
either be placed carefully or, if necessary, refused for service.
57. Alternative Assignment Project 20, in San Francisco, Cal., excludes all jobs that
involve driving, heavy lifting, and work with dangerous machinery.
58. The permission form reads:
"To:
______has been referred by the San Francisco
Court to contribute - hours
in a community service assignment, as a condition of court or supervised
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eligible to participate. 59
Another measure of safety is the flexibility and continuing involvement of the referral agency after placement. Some programs
stress that the interviewer should be the first person to be contacted when some form of dispute, or dissatisfaction arises. The
interviewer must instill confidence in the offender and volunteer
agency, so that each party can feel assured that the interviewer
will be able to satisfactorily resolve a dispute over working conditions if one develops.60 This policy reduces the chances of having a
simple dispute result in injury or unsuccessful completion of the
sentence.
CONCLUSION

In formulating the best remedy for this medical liability problem, many factors need to be considered. Among them are: the existing law; the purpose or philosophy behind community service
programs; cost; benefits received by all parties; and, the reasonable
expectations of accomplishing these recommendations.
The primary recommendation is to require the state or local
government to insure the offenders placed in the program under a
probation.
In order to effectively place

we are requesting information from

you on the extent of physical activity this person can engage in. Please advise us
of any physical or mental limitations imposed upon this person.

PROJECT 20 STAFF
I permit Project 20 to inquire into the status of my health, in order to plan my

Project 20 assignment. I also permit my physician to release to Project 20 information which will assist in my community service placement.

(Signature)
Alternative Assignment Project 20, Permission Form, reprintedin HARuus, supra, note 3, at
30.
59. This is not a firm rule, but depends on the circumstances of each case. This procedure is further complicated in cases where the offender is not under a physician's care or
refused to admit he is. In those cases, the interviewer has discretion whether to place the
offender or refer him back to court.
60. This and other agreements exist between offender and volunteer agency for other
purposes as well. Problems of not getting along with other workers, not showing up for work,
or dissatisfaction with work being performed are other disputes typically resolved in this
manner.
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general insurance plan. The burden of coverage should be on the
government, because this is a community corrections program operated by the judiciary. Though not the same as incarceration, the
offender is still under an obligation mandated by government to
perform service. Thus, the sponsoring governmental unit is at least
under a moral obligation to protect persons it orders to work.
A practical consideration is that some of the offenders do not
carry any type of personal health insurance. If one of these offenders is injured, and the volunteer agency has insufficient coverage, a
tremendous hardship is placed upon the individual. The resulting
harm goes directly against one of the main purposes of the program, which is to reduce the economic and indirect hardships frequently caused by a standard sentence.
Government coverage would also remove the responsibility
from the volunteer agencies. Another key to success is diversification of types of placements available. With more agencies participating, this diversification increases, enhancing the quality of
placements, and the success of the program generally.6 1 Encouragement of participation from more volunteer agencies, however, will
be difficult if the issue of liability is not resolved. Volunteer agencies that participate in these programs provide needed services, or
additional benefits to the community. In addition to the services
normally provided, the participating agencies have taken on the
further responsibility of supervising the offenders. This added responsibility is another significant public service that often goes unrealized. These agencies also provide an outlet for the criminal justice system by allowing the offenders to work in their programs.
A possible modification of the insurance plan would require
the volunteer agency to pay the first $50.00 of medical expenses.
This would eliminate many small claims and make the program
more effective from an administrative viewpoint. The government
would then pay all subsequent emergency, long-term medical, and
disability coverage expenses.62
For disability coverage, the government would pay the entire
61. For example, it may be too risky to place a particular offender in an agency that
requires her to do a lot of walking or standing. However, if the community service program
also had a placement where the offender could sit and do office work, this diversity would
permit the offender to be placed in a lower-risk site.
62. Subtracted from this would be the amount of money the offender actually receives
from other sources.
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amount under a system similar to the current disability payment
system."3 The payment of disability benefits to an offender who is

disabled as a result of court ordered work would relieve the offender of the burden of providing for a family. The program would
put participants of all socio-economic backgrounds on more equal
footing, by maintaining a reimbursement standard based on
dependants, 4 rather than income
derived from regular
6
employment.
An alternative to the first recommendation is -to cover all vol-

unteers working in a county agency by a resolution passed by the
local Board of Supervisors, declaring adult court offenders to be
employees for purposes of workers' compensation, as provided for

in the California and New York codes.6 5 The remainder of the volunteers would be covered either by the volunteer agency declaring

these people to be employees for purposes of workers' compensation or requiring the agency to take out insurance that specifically
includes court referred offenders.6 6 Where group insurance is feasible, coverage under such plan would be made mandatory for volunteer agencies not otherwise covered. In any case, a minimum level

of coverage would be mandated.

Though uniformity is no longer

maintained under this plan, at least a minimum level of protection

is provided. Also, an agency is given the latitude to choose the
most effective and efficient coverage required by its particular

characteristics.
These recommendations involve a significant amount of statutory and administrative restructuring that will probably take years
63. Under this plan, a minimum base would be established according to the minimun
wage laws. Those persons with no dependents would receive this minimum rate. Those with
dependents would receive a rate scaled upward according to the number of dependents. The
program would be modeled after the workers' compensation law in terms of deciding degree
of disability and the percentage of compensation received.
64. Alternatively, it is recognized that a person who has a large income that is cut off
due to this disability will be placed in a greater hardship situation than one who has little or
no income. While it is not the intention to create potential hardship, a program based on
offender's outside income would be too costly and open to abuse.
65. N.Y. WORK. Cohip. LAW § 3 (1), groups 16, 17 (McKinney Supp. 1981-1982), CAL.
LAB. CODE §§ 3361.5, 3363.5, 3364.5 (West 1971 & Supp. 1980).
66. N.Y. WORK. Comp. LAw § 3 (1), gr. 19 (McKinney Supp. 1981-1982) CAL. LAB. CODE
§ 3363.6 (West Supp. 1980).
67. This group plan is similar to what the California League of Alternative Service Programs and the Consortium for Human Services, Inc. have developed for all volunteer agencies in California. See note 44 and accompanying text supra.
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to effectuate. Until these proposed changes materialize, community
service sentencing programs should continue to refine their placement and procedural operations to reduce the risks of offender injury. By following these steps, community service sentencing programs should continue to flourish with the assurance that persons
who are injured while participating in the program will be compensated for their injuries.
GARY ALAN CARLETON

